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SUBJECT:  FREE SPEECH POLICY 
 

    Purpose 
 
The purpose of this Free Speech Policy is to inform all employees, employment applicants, and 
contractors of their constitutional rights to free speech, to petition the government for redress of 
grievances, to instruct representatives, and to freely associate and assemble. Unlawful discrimination 
based on the exercise of these rights is unacceptable and incompatible with the County's standards, as 
well as being a violation of the law. This Free Speech Policy also establishes the complaint and 
investigation procedure for alleged violations of these rights. 
 
First Amendment Rights 
 
Every County employee, employment applicant, and contractor has a constitutional right to free 
speech, to petition the government for redress of grievances, to instruct representatives, and to freely 
associate and assemble. 1 For simplicity, this policy shall refer to such rights as "First Amendment 
Rights." 
 
Every County employee, employment applicant, and contractor shall be free from any unlawful 
discrimination or retaliation by the County of Kern for exercising their First Amendment Rights 
while employed, while seeking employment, or while doing or seeking to do business for or with the 
County. 
 
Free Speech Policy 
 
The County of Kern remains committed to creating a professional environment in which the First 
Amendment Rights of all County employees, employment applicants, and contractors are protected. 
 
It is a violation of the Constitutions of the United States and California for the County to unlawfully 
discriminate against County employees, employment applicants, or contractors because they 
exercised their First Amendment Rights. 
 
Every County employee, and other person acting on behalf of the County, including members of the 
Board of Supervisors, is prohibited from unlawfully discriminating against, harassing, or retaliating 
against an employee, employment applicant, or contractor because the employee, employment 
applicant, or contractor exercised their First Amendment Rights, or because they filed a complaint or 
participated in an investigation under this Free Speech Policy. 
 
All County employees and other persons acting on behalf of the County, including members of the 
Board of Supervisors, shall uphold and abide by this Free Speech Policy by cooperating fully in any 
investigation of a complaint of unlawful discrimination, harassment, or retaliation under this Free 
Speech Policy. 
 
 

1 California Constitution, article I, sections 2(a) and 3(a); U.S. Constitution, amend. I. 



 

Persons in positions of authority, including managers and supervisors, shall act immediately on 
potential violations of this Free Speech Policy. They are responsible for knowing and enforcing this 
Policy and creating and maintaining a workplace free of discrimination, harassment, and retaliation, 
and should address potential problems before they become serious. 
 
This Free Speech Policy applies at every level of the County and to every aspect of the workplace 
environment, including but not limited to, County events that occur outside of the physical 
workplace. 
 
This Free Speech Policy shall be posted on the Kern County websites and in designated physical 
locations, and shall be attached to all County-issued Requests for Proposals (RFPs) and other 
solicitations for contract or grant proposals, County contracting forms and templates, and relevant 
notices to employees, employment applicants, and contractors. 
 
Examples of unlawful discrimination: 
 

• A department head recommends that a contract not be renewed because the contractor is 
politically active, regardless of their political position. 

 
• A supervisor declines to recommend a supervisee for a promotion, or assigns a supervisee 

to less favorable job duties or to a less favorable location, because of the supervisee's 
union activity. 

 
• A manager gives a supervisee poor job evaluations because the manager does not agree 

with their supervisee's political views. 
 

• A county decision-maker declines to award a contract to provide social services to a 
particular community based organization because that organization actively campaigns for 
a particular bill or social movement. 

 
• A county decision maker stops communicating with a potential contractor about a contract 

because the contractor has threatened to file lawsuit against the County in an unrelated 
case. 

 
The California and U.S. Constitutions also provide specific First Amendment protection for County 
elected officials and other persons acting on behalf of the County, including volunteers and interns. 
This policy does not address such persons' rights. 
 
Complaint and Investigation Procedure 
 
Each employee, employment applicant, or contractor who believes that they have experienced 
unlawful discrimination or harassment described in this Policy may file a written complaint setting 
forth the specific facts and evidence supporting the complaint with the County Complaint 
Coordinator (see below). Such complaints shall be promptly forwarded to the Free Speech Retained 
Expert (see below). The complainant shall provide all documentary evidence, names of potential 
witnesses, and any other information believed by the complainant to be relevant to the complaint.



 

 
The County Complaint Coordinator shall initiate a formal investigation of the allegations in the 
complaint, interview all witnesses to the incident giving rise to the complaint (including the 
complainant and the person(s) against whom the complaint is directed), and issue written findings as 
to the merits of the complaint and the remedies that should be implemented to resolve the complaint 
under existing County ordinances, policies, and procedures. The County Complaint Coordinator shall 
have a period of not more than 75 business days from receipt of the complaint to conduct the 
investigation and to issue appropriate draft findings and recommended remedies. The 75-day time 
period may be extended due to the unavailability of a material witness, or with the written agreement 
of the complainant. 
 
The County Complaint Coordinator shall provide the draft findings and recommended remedies to 
the Free Speech Retained Expert for review and approval. The County Complaint Coordinator shall 
also provide the Free Speech Retained Expert with a copy of the complaint, all information and 
documentary evidence provided by the complainant, all witness interview materials and documents 
provided by witnesses, and all information and documentary evidence developed by the County 
Complaint Coordinator in conducting the investigation. 
 
In the event that the Free Speech Retained Expert does not approve the County Complaint 
Coordinator's draft findings and recommended remedies, the Free Speech Retained Expert shall 
prepare a written explanation of the reasons for non-approval. The Free Speech Retained Expert and 
County Complaint Coordinator shall meet and confer to resolve any disagreement or deficiencies, 
and both parties shall state their positions in writing. The County Complaint Coordinator shall then 
take all necessary steps to correct any deficiencies and re-submit the draft findings and recommended 
remedies to the Free Speech Retained Expert for review and approval. 
In the case of any complaints in which there is an appearance of bias, conflict of interest, or 
insufficient independence with regard to the handling of the complaint by the County Complaint 
Coordinator, the Backup Complaint Coordinator (see below) shall conduct the investigation, and the 
Free Speech Retained Expert shall review and approve in the same manner as any investigation 
conducted by the County Complaint Coordinator. 
 
The Free Speech Retained Expert shall conduct the investigation if both the Complaint Coordinator 
and the Backup Complaint Coordinator are conflicted. The County shall implement the Free Speech 
Retained Expert's findings and remedies. 
 
Department heads shall be responsible for ensuring that all new employees and contract staff in their 
department receive a copy of this policy and sign an acknowledgment which shall be retained in the 
employee's personnel file (or a similar file for contract staff). In addition, department heads shall 
ensure that, on an annual basis, each employee in their department receives a copy of this policy and 
that an acknowledgment of receipt is contained in each employee's personnel file. 



 

Department heads may establish departmental policies and internal complaint procedures provided 
that those policies and procedures are consistent with this Policy. 
 
Nothing in this Policy shall abrogate any legal evidentiary standards in a court of law. 
 
Complaints Within the Scope of Civil Service Commission Rule 1810.00, et seq. 
 
The Kern County Rules of the Civil Service Commission ("Civil Service Rules") provide a voluntary 
complaint procedure for some complaints that fall within the scope of this Policy. These Civil Service 
Rules apply to civil service employees or applicants for civil service employment complaining of 
unlawful discrimination, harassment, or retaliation based on religious, union, or political affiliation, or 
due to their participation in a government investigation. 
 
A complainant whose complaint falls within the scope of both the Civil Service Rules and this Policy 
may choose to file their complaint using the procedure described in the Civil Service Rules, 
commencing at section 1820.00, or using the procedure otherwise described in this Policy, but not 
both. If a complainant invokes both procedures for the same complaint, the complainant shall be 
required to make a written election of which procedure they wish to have apply. 
 
The Free Speech Retained Expert will review all such complaints consistent with the time limitations, 
procedure, and appellate rights set forth in Civil Service Rule 1820.00. The Free Speech Retained 
Expert will review and approve findings of fact and recommended remedies issued by the Equal 
Employment Opportunity Officer. 
 
Under Civil Service Rule 1830.00-1830.02, either the complainant or the County may request a 
hearing before the Civil Service Commission. The Free Speech Retained Expert does not review the 
Civil Service Commission's decision for approval but will provide a report to the County and 
complainant regarding any comments, concerns, or recommendations related to the Commission's 
final decision, within 60-120 days of that decision. 
 
County Complaint Coordinator:  Sarah Gutierrez, Director of Diversity, Equity and Inclusion; 
(661) 868-3919; gutierrezsa@kerncounty.com 
 
Backup County Complaint Coordinator:  Mercedes Perez, Senior Human Resources Specialist;  
(661) 868-3915; perezmer@kerncounty.com 
 
Free Speech Retained Expert: 
Barry McDonald, (310) 506-4668; barry.mcdonald@pepperdine.edu 
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